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 ., an attorney licensed to practice law in the courts of this State, under penalties 

of perjury pursuant to CPLR 2106(a), affirms the following statements to be true. 

 

1. I, along with co-counsel  Esq., am the attorney for the defendant,  

, who is charged in this indictment with murder in the second degree 

(Penal Law § 125.25[1]) for the fatal stabbing of  in the city of 

Buffalo on  

2. I make this affirmation (i) in response to the prosecution’s motion in limine dated September 21, 

2022 and (ii) in support of the defendant’s motion for the relief described below. 

3. In an affidavit filed September 13, 2022, the defense sought admission of the description of the 

presumed killer given by , the next door neighbor of   We 

maintain our intent to offer this evidence, relying on the logic provided in the prior affidavit. 

4. The defense also seeks admission of a document labeled “Forensic Analysis Laboratory Report” 

dated  (attached).  The report, completed by analyst , contains 

results of blood and fiber analysis for various items gathered at the crime scene. 

5. One of the items listed is “AW,” described as “[b]rown hair or fiber smaller diameter than suspects 

[sic] or victim’s hair.” 



6.  report lists Item AW1 as hair that was in  right hand (the two 

strands are presumably AW1 and AW2).  The defense plans on confirming this during  

trial testimony. 

7. In other words, there were two strands of brown hair clutched in  right hand, and 

the hairs were not her own (because they were smaller in diameter) and not the defendant’s (whose 

hair is black). 

8. As stated in the affidavit filed September 13, 2022, “[a] defendant has a constitutional right to 

present a defense” (People v. Hayes, 17 NY3d 46, 53 [2011]), and a “defendant's right to due 

process requires admission of hearsay evidence when the declarant has become unavailable to 

testify and the hearsay testimony is material, exculpatory and has sufficient indicia of reliability” 

(People v. Burns, 6 NY3d 793, 795 [2006]). 

9. It appears that Harvey W. Anger died in 2007, and is therefore unavailable to testify at trial 

(https://www.legacy.com/obituaries/legacy/obituary.aspx?n=harvey-w-anger&pid=87053876).  

His report is obviously material and exculpatory, because if the hairs clutched in Linda Tschari’s 

right hand belonged to her killer – a reasonable inference – then the defendant must be innocent.  

As an official document of the Erie County Central Police Services Laboratory, and one that was 

provided by the prosecution in discovery, it has sufficient indicia of reliability. 

10. Because the report bears substantial assurances of trustworthiness, and is so critical to the defense, 

its exclusion would deprive the defendant of his constitutional right to due process of law 

(Chambers v. Mississippi, 410 US 284 [1973]). 

11. The report is admissible under the Ancient Document Rule (“[a] statement in a document is 

admissible if it is proved to be in existence for more than thirty years, and its authenticity is 

supported by its proper custody or otherwise accounted for, and it is free from any indication of 

fraud or invalidity” [Guide to NY Evidence § 8.07]). 



12. Additionally, the prosecution seeks admission of several documents relating to evidence collection 

and testing from the original investigation, none of which the defense objects to – as long as the 

above-referenced Forensic Analysis Laboratory Report is admitted as well. 

13. The prosecution also seeks admission of a , containing a statement of    

Raffaella the mother of , who told the police that, like  

 she saw the presumed killer get into a green Chevrole .  The constitutional exception 

to the rule against hearsay applies only to exculpatory material, and the prosecution can cite no 

other applicable hearsay exception. 

14. However, the defense will waive its objection to the admission of this P-73 if we are permitted to 

ask Det.  about the following information she obtained through the New York 

Department of Motor Vehicles: that there were over 1,000 green, Chevrolet sedans, model years 

 registered in Erie County (see P-73 , attached). 

15. Finally, although the defense is not planning on putting any items into evidence regarding third 

party culpability, we plan to question three prosecution witnesses -- , Det.  

 -- on information they learned about , an acquaintance of  

 

16. We plan to ask  about his prior statement that  was going to testify against 

in a stabbing case.  We plan to ask s about the fact that she was still looking for a 

after the defendant became the prime suspect, and was never able to obtain a DNA sample from 

him.  We plan to ask  about the fact that she never received a sample of  DNA to 

compare to the DNA profile on the blood stain evidence. 

17. All of this evidence is relevant to the identity of the killer and within the scope of the witnesses’ 

knowledge, and is therefore the proper subject of cross-examination. 
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